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DEPARTMENT  OF  THE  INTERIOR 
43  CFR  Part  17 

Nondiscrimination  on  the  Basis  of 
Handicap 

agency:  Department  of  the  Interior. 
action:  Notice  of  Intent;  final  rule. 

summary:  This  rule  will  implement  the 
requirements  of  Section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
which  provides  that  “no  otherwise 
qualified  handicapped  individual  in  the 
United  States  *  *  *  shall,  solely  by 
reason  of  his  handicap,  be  excluded 
from  the  participation  in,  be  denied  the 
benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance,”  with  regard  to  programs  of 
the  Department  of  the  Interior.  In  many 
respects,  this  rule  is  similar  to  the 
Department  of  Health,  Education  and 
Welfare’s  final  rule  of  May  4, 1977, 
implementing  Executive  Order  11914, 
“Nondiscrimination  with  Respect  to  the 
Handicapped  in  Federally-Assisted 
Programs"  which  was  published  in  the 
Federal  Register  on  April  28, 1976  at  41 
FR  17871.  Comments  are  requested. 

DATE:  Comments  must  be  received  on  or 
before  June  12, 1979. 

ADDRESS:  Comments  should  be  sent  to: 
Director,  Office  for  Equal  Opportunity. 
Department  of  the  Interior,  18th  and  C 
Streets,  NW,  Washington,  D.C,  20240. 

FOR  FURTHER  INFOMATION  CONTACT: 

Melvin  Fowler  (202)  343-6335. 

SUPPLEMENTARY  INFORMATION:  All 

comments  from  interested  parties  on  the 
regulations  are  invited  and  will  assist 
the  Department  in  developing  final 
standards  and  guidelines  under  Section 
504.  Comments  would  be  particularly 
helpful  with  regard  to  achieving  program 
accessibility  in  historic  properties  where 
structural  changes  will  alter  significant 
architectural  or  historical  features  of  a 
facility. 

The  Department  also  particularly 
invites  your  comments  on  achieving  the 
greatest  program  accessibility  in  the 
most  integrated  setting  possible  in 
recreational  facilities  where  complete 
accessibility  is  difficult  to  achieve,  such 
as  wilderness  and  river  areas. 

The  Department  has  determined  that 
this  is  a  significant  rule,  in  accordance 
with  43  CFR  14.3(c).  In  order  to  aid  the 
Department  in  assessing  the  economic 
effects  of  this  proposed  rule,  in 
accordance  with  Executive  Order  12044 
(43  FR  22573),  and  43  CFR  Part  14, 


comments  are  particularly  sought  in  the 
following  areas: 

I.  Cost  of  compliance. 

A.  Indicate  personnel  required  by 
state  and  local  governments. 

B.  Indicate  costs  of  providing 
accessibility  in: 

1.  Programs  and  facilities  financed  by 
the  Land  and  Water  Conservation  Fund. 

2.  Programs  and  facilities  financed  by 
Historic  Preservation  Grants. 

3.  Indian  Schools  and  Johnson  O' 
Malley  grants  to  public  schools. 

4.  Programs  and  facilities  financed  by 
Dingell-Johnson  and  Pitman-Robertson 
Funds. 

5.  Indian  Financing  Act  loans  and  loan 
guarantees. 

6.  Fish  and  Wildlife  recreation  grants 
under  the  Reclamation  Small  Loans  Act. 

C.  Funds  for  planning,  inspection  and 
supervision  other  than  salaries. 

II.  Assessment  of  the  benefits  of 
compliance. 

Assess  the  number  of  persons  who 
may  benefit  from  the  programs  set  forth 
in  the  regulations,  or  otherwise  assess 
handicap  usage  of  facilities  covered. 

III.  Assessment  of  cost  effective 
compliance. 

Assess  in  terms  of  cost  the  various 
methods  of  offering  the  services  of 
parks,  historic  properties,  natural  areas, 
and  recreational  facilities  in  accordance 
with  these  regulations. 

Comments  with  regard  to  the  possible 
beneficial  and/or  adverse 
environmental  impact  of  the  proposed 
regulations  are  also  requested. 

The  primary  author  of  this  document 
is:  A.  G.  Hancock.  Attorney,  Solicitor's 
Office,  Equal  Opportunity  Compliance. 
Mr.  Hancock  may  be  reached  at  (202) 
343-6346. 

Dated:  April  4. 1979. 

lamm  A.  laMph. 

Under  Secretary  of  the  Interior. 

Accordingly,  43  CFR  Part  17  is  retitled 
Nondiscrimination  in  Federally-Assisted 
Programs  of  the  Department  of  the 
Interior:  43  CFR  Section  17.1  through 

17.19  are  redesignated  Subpart  A  and 
retitled  Effectuation  of  Title  VI  of  the 
Civil  Rights  Act  of  1964;  and  a  new 
Subpart  B  is  added  to  read  as  follows: 

Subpart  B— Nondiscrimination  on  the  Basis 
of  Handicap. 

Sec. 

17.20  Purpose. 

17.21  Application. 

17.22  Definitions. 

17.23  Discrimination  prohibited. 

17.24  Assurances  required. 

17.25  Remedial  action,  voluntary  action,  and 
self-evaluation. 


17.26  Designation  of  responsible  employee 
and  adoption  of  grievance  procedures. 

17.27  Notification. 

17.28  Administrative  requirements  for  small 
recipients. 

17.29  Effect  of  state  or  local  law  or  other 
requirements  and  effect  of  employment 
opportunities. 

17.30  Employment  practices. 

17.31  Reasonable  accommodations. 

17.32  Employment  criteria. 

17.33  Pre-employment  inquiries. 

17.34  Reserved. 

17.35  Reserved. 

17.36  Program  accessibility. 

17.37  Existing  facilities. 

17.38  New  construction. 

17.39  Reserved. 

17.40  Reserved. 

17.41  Reserved. 

17.42  Preschool,  elementary,  and  secondary 
education. 

17.43  Location  and  notification. 

17.44  Free  appropriate  public  education. 

17.45  Educational  setting. 

17.46  Evaluation  and  placement. 

17.47  Procedural  safeguards. 

17.48  Nonacademic  services. 

17.49  Preschool  and  adult  education 
programs. 

17.50  Private  education  programs. 

17.51  Reserved. 

17.52  Application. 

17.53  Admissions  and  recruitment. 

17.54  Treatment  of  students. 

17.55  Academic  adjustments. 

17.56  Housing. 

17.57  Financial  and  employment  assistance 
to  students. 

17.58  Nonacademic  services. 

17.59  Reserved. 

17.60  Reserved. 

17.61  Health,  welfare,  and  social  services. 

17.62  Drug  and  alcohol  addicts. 

17.63  Education  of  institutionalized  persons. 

17.64  Programs  Involving  Historic 
Properties. 

17.65  Reserved. 

17.66  Recreational  Programs. 

17.67  Reserved. 

17.68  Enforcement  procedures. 

17.69  Reserved. 

17.70  Reserved. 

17.71  Reserved. 

17.72  Reserved. 

17.73  Reserved. 

17.74  Reserved. 

17.75  Reserved. 

Authority:  Sec.  504,  Rehabilitation  Act  of 
1973,  Pub.  L.  93-112,  87  Stat.  394  (29  USC  794); 
Sec.  111(a),  Rehabilitation  Act  Amendments 
of  1974.  Pub.  L  93-516.  88  Stat.  1619  (29  USC 
706):  Executive  Order  11914.  41  FR  1781. 
Department  of  Health,  Education,  and 
Welfare,  Implementation  of  Executive  Order 
11914.  45  FR  2132;  Sec.  606.  Education  of  the 
Handicapped  Act  (20  USC  1405),  as  amended 
by  Pub.  L  94-142,  89  Stat.  795;  Sec.  321, 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970,  84  Stat.  182  (42 
USC  4581),  as  amended;  sec.  407,  Drug  Abuse 
Office  and  Treatment  Act  of  1972,  88  Stat.  78 
(21  USC  1174),  as  amended. 
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Subpart  B— General  Provisions 
§  17.20  Purpose. 

This  subpart  contains  the  regulations 
of  the  Department  of  the  Interior 
implementing  Executive  Order  11914, 
regarding  nondiscrimination  on  the 
basis  of  handicap  in  Federally-assisted 
programs. 

§  17.21  Application. 

This  subpart  applies  to  each  recipient 
of  Federal  assistance  from  the 
Department  of  the  Interior  and  to  each 
program  or  activity  that  receives  or 
benefits  from  such  assistance. 

§17.22  Definitions. 

As  used  in  this  part,  the  term: 

(a)  “The  Act”  means  the 
Rehabilitation  Act  of  1973,  Public  Law 
93-112,  as  amended  by  the 
Rehabilitation  Act  Amendments  of  1974, 
Public  Law  93-516,  29  U.S.C.  794. 

(b)  “Section  504"  means  section  504  of 
the  Act. 

(c)  "Education  of  the  Handicapped 
Act"  means  that  statute  as  amended  by 
the  Education  for  all  Handicapped 
Children  Act  of  1975,  Public  Law  94-142, 
20  U.S.C.  1401  et  seq. 

(d)  “Department”  means  the 
Department  of  the  Interior. 

(e)  “Director”  means  the  Director  of 
the  OfFice  for  Equal  Opportunity  of  the 
Department. 

(f)  “Recipient”  means  any  state  or  its 
political  subdivision,  any 
instrumentality  of  a  state  or  its  political 
subdivision,  any  public  or  private 
agency,  institution,  organization,  or 
other  entity,  or  any  person  to  which 
Federal  financial  assistance  is  extended 
directly  or  through  another  recipient, 
including  any  successor,  assignee,  or 
transferee  of  a  recipient,  but  excluding 
the  ultimate  beneHciary  of  the 
assistance. 

(g)  “Applicant  for  assistance”  means 
one  who  submits  an  application, 
request,  or  plan  required  to  be  approved 
by  a  Department  official  or  by  a 
recipient  as  a  condition  to  becoming  a 
recipient. 

(h)  “Federal  financial  assistance” 
means  any  grant,  loan,  contract  (other 
than  a  procurement  contract  or  a 
contract  of  insurance  or  guaranty),  or 
any  other  arrangement  by  which  the 
Department  provides  or  otherwise 
makes  available  assistance  in  the  form 
of 

(1)  Funds; 

(2)  Services  of  Federal  personnel;  or 

(3)  Real  and  personal  property  or  any 
interest  in  or  use  of  such  property, 
including: 


(i)  Transfers  or  leases  of  such 
property  for  less  than  fair  market  value 
or  for  reduced  consideration;  and 

(ii)  Proceeds  from  a  subsequent 
transfer  or  lease  of  such  property  if  the 
Federal  share  of  its  fair  market  value  is 
not  returned  to  the  Federal  Government, 

(1)  “Facility”  means  all  or  any  portion 
of  buildings,  structures,  equipment, 
roads,  walks,  parking  lots,  or  other  real 
or  personal  property  or  interest  in  such 
property. 

(j)  “Handicapped  person.”  (1) 
Handicapped  person  means  any  person 
who  (i)  has  a  physical  or  mental 
impairment  which  substantially  limits 
one  or  more  major  life  activity,  (ii)  has  a 
record  of  such  an  impairment,  or  (iii)  is 
regarded  as  having  such  an  impairment. 

(2)  As  used  in  paragraph  (j)(i)  of  this 
section,  the  phrase; 

(i)  “Physical  or  mental  impairment” 
means  (A)  any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological;  musculoskeletal:  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive;  genito-urinary; 
hemic  and  lymphatic;  skin;  and 
endocrine;  or  (B)  any  mental  or 
physiological  disorder,  such  as  mental 
retardation,  organic  brain  syndrome, 
emotional  or  mental  illness,  and  specific 
learning  disabilities.  The  term  “physical 
or  mental  impairment”  includes,  but  is 
hot  limited  to,  such  diseases  and 
conditions  as  orthopedic,  visual,  speech, 
and  hearing  impairments,  cerebral 
palsy,  epilepsy,  muscular  dystrophy, 
multiple  sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  drug  addiction,  and  alcoholism. 

(ii)  “Major  life  acti\ities”  means 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(iii)  “Has  a  record  of  such  an 
impairment”  means  has  a  history  of.  or 
has  been  misclassifiod  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(iv)  “Is  regarded  as  having  an 
impairment”  means  (A)  has  a  physical 
or  mental  impairment  that  does  not 
substantially  limit  major  life  activities 
but  that  is  treated  by  a  recipient  as 
constituting  such  a  limitation;  (B)  has  a 
physical  or  mental  impairment  that 
substantially  limits  major  life  activities 
only  as  a  result  of  the  attitudes  of  others 
toward  such  impairment  or  (C)  has  none 
of  the  impairments  deHned  in  paragraph 
(j)(2)(i)  of  this  section  but  is  treated  by  a 
recipient  as  having  such  an  impairment 


(k)  “Qualified  handicapped  person” 
means: 

(l)  With  respect  to  employment,  a 
handicapped  person  who,  with 
reasonable  accommodation,  can  perform 
the  essential  functions  of  the  job  in 
question: 

(2)  With  respect  to  public  preschool, 
elementary,  secondary,  or  adult 
education  services,  a  handicapped 
person  (i)  of  an  age  during  which 
nonhandicapped  persons  are  provided 
such  services,  (ii)  of  any  age  during 
which  it  is  mandatory  under  state  law  to 
provide  such  services  to  handicapped 
persons,  or  (iii)  to  whom  a  state  is 
required  to  provide  a  free  appropriate 
public  education  under  §  612  of  the 
Education  of  the  Handicapped  Act;  and 

(3)  With  respect  to  postsecondary  and 
vocational  education  services,  a 
handicapped  person  who  meets  the 
academic  and  technical  standards 
requisite  to  admission  or  participation  in 
the  recipient’s  education  program  or 
activity. 

(4)  With  respect  to  other  services,  a 
handicapped  person  who  meets  the 
essential  eligibility  requirements  for  the 
receipt  of  such  services. 

(l)  “Handicap”  means  any  condition 
or  characteristic  that  renders  a  person  a 
handicapped  person  as  defined  in 
paragraph  (i)  of  this  section. 

(m)  “Historic  Properties”  means  those 
properties  listed  in  the  National  Register 
of  Historic  Places  or  properties 
designated  as  historic  imder  a  statute  of 
the  appropriate  state  of  local 
governmental  body. 

§  17.23  Discrimination  prohibitsd. 

(a)  General.  No  qualified  handicapped 
person  shall,  on  the  basis  of  handicap, 
be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  which  receives  or 
benefits  from  Federal  financial 
assistance. 

(b)  Discriminatory  actions  prohibited. 
(1)  a  recipient,  in  providing  any  aid, 
benefit,  or  service,  may  not,  directly  or 
through  contractual,  licensing,  or  other 
arrangements,  on  the  basis  of  handicap: 

(i)  Deny  a  qualified  handicapped 
person  the  opportunity  to  participate  in 
or  benefit  from  the  aid,  benefit,  or 
service: 

(ii)  Afford  a  qualified  handicapped 
person  an  opportunity  to  participate  in 
or  benefit  from  the  aid,  benefit,  or 
services  that  is  not  equal  to  that 
afforded  others; 

(iii)  Provide  a  qualified  handicapped 
person  with  an  aid,  benefit,  or  service 
that  is  not  as  effective  as  that  provided 
to  others: 
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(iv)  Provide  different  or  separate  aid. 
benehts  or  services  to  handicapped 
persons  or  to  any  class  of  handicapped 
persons  unless  such  action  is  necessary 
to  provide  qualified  handicapped 
persons  with  aid,  beneHts,  or  services 
that  are  as  effective  as  those  provided  to 
others: 

(v)  Aid  or  perpetuate  discrimination 
against  a  qualified  handicapped  person 
by  providing  significant  assistance  to  an 
agency,-  organization,  or  person  that 
discriminates  on  the  basis  of  handicap 
in  providing  any  aid,  benefit,  or  ser\'ices 
to  beneficiaries  of  the  recipient's 
program: 

(vi)  Deny  a  qualified  handicapped 
person  the  opportunity  to  participate  as 
a  member  of  planning  or  advisory 
boards:  or 

(vii)  Otherwise  limit  a  qualified 
handicapped  person  in  the  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
an  aid,  benefit,  or  service. 

(2)  For  purposes  of  this  subpart,  aids, 
benefits,  and  serv’ices,  to  be  equally 
effective,  are  not  required  to  produce  the 
identical  result  or  level  of  achievement 
for  handicapped  and  nonhandicapped 
persons,  but  must  afford  handicapped 
persons  equal  opportunity  to  obtain  the 
same  result,  to  gain  the  same  benefit,  or 
to  reach  the  same  level  of  achievement, 
in  the  most  integrated  setting 
appropriate  to  the  person's  needs. 

(3)  Despite  the  existence  of  separate 
or  different  programs  or  activities 
provided  in  accordance  with  this  part,  a 
recipient  may  not  deny  a  qualiOed 
handicapped  person  the  opportunity  to 
participate  in  all  programs  or  activities 
covered  by  this  part  that  are  not 
separate  or  different. 

(4)  A  recipient  may  not.  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  (i)  that  have  the  effect 
of  subjecting  qualified  handicapped 
persons  to  discrimination  on  the  basis  of 
handicap,  (ii)  that  have  the  purpose  or 
effect  of  defeating  or  substantially 
impairing  accomplishment  of  the 
objectives  of  the  recipient's  program 
with  respect  to  handicapped  persons,  or 
(iii)  that  perpetuate  the  discrimination  of 
another  recipient  if  both  recipients  are 
subject  to  common  administrative 
control  or  are  agencies  of  the  same 
state. 

(5)  In  determining  the  site  or  location 
of  a  facility,  an  applicant  for  assistance 
or  a  recipient  may  not  make  selections 

(i)  that  have  the  effect  of  excluding 
handicapped  persons  from,  denying 
them  the  benefits  of,  or  otherwise 
subjecting  them  to  discrimination  under 
any  program  or  activity  that  receives  or 


benefits  from  Federal  financial 
assistance  or  (ii)  that  have  the  purpose 
or  effect  of  defeating' or  substantially 
impairing  the  accomplishment  of  the 
objectives  of  the  program  or  activity 
with  respect  to  handicapped  persons. 

(6)  As  used  in  this  section,  the  aid, 
benefit,  or  service  provided  under  a 
program  or  activity  receiving  or 
benefiting  from  Federal  financial 
assistance  includes  any  aid.  beneHt,  or 
service  provided  in  or  through  a  facility 
that  has  been  constructed,  expanded, 
altered,  leased  or  rented,  or  otherwise 
acquired,  in  whole  or  in  part,  with 
Federal  financial  assistance. 

(c)  Programs  limited  by  Federal  law. 
The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  executive 
order  to  handicapped  persons  or  the 
exclusion  of  a  specific  class  of 
handicapped  persons  from  a  program 
limited  by  Federal  statute  or  Executive 
Order  to  a  different  class  of 
handicapped  persons  is  not  prohibited 
by  this  subpart. 

§17.24  Assurances  required. 

(a)  Assurances.  An  applicant  for 
Federal  financial  assistance  for  a 
program  or  activity  to  which  this  part 
applies  shall  submit  an  assurance,  on  a 
form  specified  by  the  Director,  that  the 
program  will  be  operated  in  compliance 
with  this  subpart.  An  applicant  may 
incorporate  these  assurances  by 
reference  in  subsequent  applications  to 
the  Department. 

(b)  Duration  of  obligation.  (1)  In  the 
case  of  Federal  Hnancial  assistance 
extended  in  the  form  of  real  property  or 
to  provide  real  property  or  structures  on 
the  property,  the  assurance  will  obligate 
the  recipient  or.  in  the  case  of  a 
subsequent  transfer,  the  transferee,  for 
the  period  during  which  the  real 
property  or  structures  are  used  for  the 
purpose  for  which  Federal  financial 
assistance  is  extended  or  for  another 
purpose  involving  the  provision  of 
similar  services  or  beneHts. 

(2)  In  the  case  of  Federal  financial 
assistance  extended  to  provide  personal 
property,  the  assurance  will  obligate  the 
recipient  for  the  period  during  which  it 
retains  ownership  or  possession  of  the 
property, 

(3)  In  all  other  cases  the  assurance 
will  obligate  the  recipient  for  the  period 
during  which  Federal  financial 
assistance  is  extended. 

(c)  Covenants.  (1)  Where  Federal 
Hnancial  assistance  is  provided  in  the 
form  of  real  property  or  interest  in  the 
property  from  the  Department,  the 
instrument  effecting  or  recording  this 
transfer  shall  contain  a  covenant 


running  with  the  land  to  assure 
nondiscrimination  for  the  period  during 
which  the  real  property  is  used  for  a 
purpose  for  which  the  Federal  Hnancial 
assistance  is  extended  or  for  another 
purpose  involving  the  provision  of 
similar  services  or  benefits. 

(2)  Where  no  transfer  of  property  is 
involved  but  property  is  purchased  or 
improved  with  Federal  financial 
assistance,  the  recipient  shall  agree  to 
include  the  covenant  described  in 
paragraph  (c)(1)  of  this  section  in  the 
instrument  effecting  or  recording  any 
subsequent  transfer  of  the  property. 

(3)  Where  Federal  financial  assistance 
is  provided  in  the  form  of  real  property 
or  interest  in  the  property  from  the 
Department,  the  covenant  shall  unless 
prohibited  by  the  conveyance  authority, 
also  include  a  condition  coupled  with  a 
right  to  be  reserved  by  the  Department 
to  revert  title  to  the  property  in  the  event 
of  a  breach  of  the  covenant.  If  a 
transferee  of  real  property  proposes  to 
mortagage  or  otherwise  encumber  the 
real  property  as  security  for  Hnancing 
construction  of  new,  or  improvement  of 
existing,  facilities  on  the  property  for  the 
purposes  for  which  the  property  was 
transferred,  the  director  may,  upon 
request  of  the  transferee  and  if 
necessary  to  accomplish  such  financing 
and  upon  such  conditions  as  he  or  she 
deems  appropriate,  agree  to  forebear  the 
exercise  of  such  right  to  revert  title  for 
so  long  as  the  lien  of  such  mortgage  or 
other  encumbrance  remains  effective. 

§  17.25  Remedial  action,  voluntary  action, 
and  self-evaluation. 

(a)  Remedial  action.  (1)  If  the  Director 
finds  that  a  recipient  has  discriminated 
against  persons  on  the  basis  of  handicap 
in  violation  of  section  504  or  this  part, 
the  recipient  shall  take  such  remedial 
action  as  the  Director  deems  necessary 
to  overcome  the  effects  of  the 
discrimination. 

(2)  Where  a  recipient  is  found  to  have 
discriminated  against  persons  on  the 
basis  of  handicap  in  violation  of  section 
504  or  this  part  and  where  another 
recipient  exercises  control  over  the 
recipient  that  has  discriminated,  the 
Director,  where  appropriate,  may 
require  either  or  both  recipients  to  take 
remedial  action. 

(3)  The  director  may,  where  necessary 
to  overcome  the  effects  of 
discrimination  in  violation  of  section  504 
or  this  part,  require  a  recipient  to  take 
remedial  action  (i)  with  respect  to 
handicapped  persons  who  are  no  longer 
participants  in  the  recipient's  program 
but  who  were  participants  in  the 
program  when  such  discrimination 
occurred  or  (ii)  with  respect  to 
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handicapped  persons  who  would  have 
been  participants  in  the  program  had  the 
discrimination  not  ocourred. 

(b)  Voluntary  acdoa.  A  recipient  may 
tal^  steps,  in  addition  to  any  action  that 
is  required  by  this  part,  to  overcome  the 
effects  of  conditions  that  resulted  in 
limited  participation  in  the  recipient's 
program  or  activity  by  qualified 
handicapped  persons. 

(c)  Self-evaluation.  (1)  A  recipient 
shall,  within  one  year  of  the  effective 
date  of  this  subpart: 

(1)  Evaluate,  with  the  assistance  of 
interested  persons,  including 
handicapped  persons  or  organizations 
representing  handicapped  persons,  its 
current  policies  and  practices  and  the 
effects  thereof  that  do  not  or  may  not 
meet  the  requirements  of  this  part; 

(ii)  Modify,  after  consultation  with 
interested  persons,  including 
handicapped  persons  or  organizations 
representing  handicapped  persons,  any 
policies  and  practices  that  do  not  meet 
the  requirements  of  this  subpart;  and 

(iii)  Take,  after  consultation  with 
interested  persons,  including 
handicapped  persons  or  organizations 
representing  handicapped  persons, 
appropriate  remedial  steps  to  eliminate 
the  effects  of  any  discrimination  that 
resulted  from  adherence  to  these 
policies  and  practices. 

(2)  A  recipient  that  employs  fifteen  or 
more  persons  shall,  for  at  least  three 
years  following  completion  of  the 
evaluation  required  under  paragraph 
(c)(1)  of  this  section,  maintain  on  file, 
make  available  for  public  inspection, 
and  provide  to  the  director  upon 
request:  (i)  a  list  of  the  interested 
persons  consulted,  (ii)  a  description  of 
areas  examined  and  any  problems 
identified,  and  (iii)  a  description  of  any 
modifications  made  and  of  any  remedial 
steps  taken. 

§  17.26  Designation  of  responsibie 
employee  and  adoption  of  grievance 
procedures. 

(a)  Designation  of  responsible 
employee.  A  recipient  that  employs 
bfteen  or  more  persons  shall  designate 
at  least  one  person  to  coordinate  its 
efforts  to  comply  with  this  subpart. 

(b)  Adoption  of  grievance  procedures. 
A  recipient  that  employs  fifteen  or  more 
persons  shall  adopt  grievance 
procedures  that  incorporate  appropriate 
due  process  standards  and  that  provide 
for  the  prompt  and  equitable  resolution 
of  complaints  alleging  any  action 
prohibited  by  this  part.  Such  procedures 
need  not  be  established  with  respect  to 
complaints  from  applicants  for 
employment. 


517,27  Notification. 

(a)  A  recipient  that  employs  fifteen  or 
more  persons  shall  take  appropriate 
initial  and  continuing  steps  to  notify 
participaida,  benefidarias,  applicants, 
and  employees,  including  those  with 
impaired  vision  or  hearing,  and  unions 
or  professional  m^anizations  holding 
collective  bargaining  or  professional 
agreements  with  the  recipient  that  it 
does  not  discriminate  on  the  basis  of 
handicap  in  violation  of  section  504  and 
this  subpart.  The  notification  shall  state, 
where  appropriate,  that  the  recipient 
does  not  discriminate  in  admission  or 
access  to.  or  treatment  or  employment 
in,  its  programs  and  activities.  The 
notification  shall  also  include  an 
identification  of  the  responsible 
employee  designated  pursuant  to 

§  17.26(a).  A  recipient  shall  make  the 
initial  notification  required  by  this 
paragraph  within  90  days  of  the 
effective  date  of  this  subpart.  Methods 
of  initial  and  continuing  notification 
may  include  the  posting  of  notices, 
publications  in  newspapers  and 
magazines,  placement  of  notices  in 
recipients'  publications,  and  distribution 
of  memoranda  or  other  written 
communications. 

(b)  If  a  recipient  publishes  or  uses 
recruitment  materials  or  publications 
containing  general  information  that  it 
makes  available  to  participants, 
beneficiaries,  applicants,  or  employees, 
it  shall  include  in  those  materials  or 
publications  a  statement  of  the  policy 
described  in  paragraph  (a)  of  this 
section.  A  recipient  may  meet  the 
requirement  of  this  paragraph  either  by 
including  appropriate  inserts  in  existing 
materials  and  publications  or  by 
revising  and  reprinting  the  materials  and 
publications. 

§  17.28  Administrative  requirements  for 
smsH  recipients. 

The  Director  may  require  any 
recipient  with  fewer  than  fifteen 
employees,  or  any  class  of  such 
recipients,  to  comply  with  §§  17.26,  and 
17.27,  in  whole  or  in  part,  when  the 
Director  finds  a  violation  of  this  subpart 
or  finds  that  such  compliance  will  not 
significantly  impair  the  ability  of  the 
recipient  or  class  of  recipients  to 
provide  benefits  or  services. 

§  17.29  Effect  of  state  or  local  law  or 
other  requirements  and  effect  of 
employment  opportunities. 

(a)  The  obligation  to  comply  with  this 
subpart  is  not  obviated  or  alleviated  by 
the  existence  of  any  state  or  local  law  or 
other  requirement  that,  on  the  basis  of 
handicap,  imposes  prohibitions  or  limits 
upon  the  eligibility  of  qualified 


handicapped  persons  to  receive  services 
or  to  practice  any  occupation  or 
profession. 

(b)  The  obligatimi  to  comply  with  this 
part  is  not  obviated  or  altevteted 
because  employment  opportunities  te 
any  occupation  or  profession  are  oe  may 
be  more  limited  for  handicapped 
persons  than  for  nonhandicapped 
persons. 

§  17.30  Employmont  practices. 

(a)  General.  (1)  No  qualified 
handicapped  person  shall,  on  the  basis 
of  handicap,  be  subjected  to 
discrimination  in  employment  under  any 
program  or  activity  to  which  this 
subpart  applies. 

(2)  A  recipient  that  receives 
assistance  imder  the  Education  of  the 
Handicapped  Act  shall  take  positive 
steps  to  employ  and  advance  in 
employment  qualified  handicapped 
persons  in  programs  assisted  under  the 
Act. 

(3)  A  recipient  shall  make  all 
decisions  concerning  employment  under 
any  program  or  activity  to  which  this 
subpart  applies  in  a  manner  which 
ensures  that  discrimination  on  the  basis 
of  handicap  does  not  occur,  and  may  not 
limit,  segregate,  or  classify  applicants  or 
employees  in  any  way  that  adversely 
affects  their  opportunities  or  status 
because  of  handicap. 

(4)  A  recipient  may  not  participate  in 
a  contractual  or  other  relationship  that 
has  the  effect  of  subjecting  qualified 
handicapped  applicants  or  employees  to 
discrimination  prohibited  by  this 
subpart.  The  relationships  referred  to  in 
this  subparagraph  include  relationships 
with  employment  and  referral  agencies, 
with  labor  unions  with  organizations 
providing  or  administering  fringe 
benefits  to  employees  of  the  recipient, 
and  with  organizations  providing 
training  and  apprenticeship  programs. 

(b)  Specific  activities.  The  provisions 
of  this  subpart  apply  to: 

(1)  Recruitment,  advertising,  and  the 
processing  of  applications  for 
employment; 

(2)  Hiring,  upgrading,  promotion, 
award  of  tenure,  demotion,  transfer, 
layoff,  termination,  right  of  return  fi'om 
layoff,  and  rehiring; 

(3)  Rates  of  pay  or  any  other  form  of 
compensation  and  changes  in 
compensation; 

(4)  Job  assignments,  job 
classifications,  organizational 
structures,  position  descriptions,  lines  of 
progressions,  and  seniority  lists; 

(5)  Leaves  of  absence,  sick  leave,  or 
any  other  leave; 
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(6)  Fringe  benefits  available  by  virtue 
or  employment,  whether  or  not 
administered  by  the  recipient; 

(7)  Selection  and  financial  support  for 
training,  including  apprenticeship, 
professional  meetings,  conferences,  and 
other  related  activities,  and  selection  for 
leaves  of  absence  to  pursue  training; 

(8)  Employer-sponsored  activities, 
including  social  or  recreational 
programs;  and 

(9)  Any  other  term,  condition,  or 
privilege  of  employment. 

(c)  A  recipient’s  obligation  to  comply 
with  this  subpart  is  not  affected  by  any 
inconsistent  term  of  any  collective 
bargaining  agreement  to  which  it  is  a 
party. 

§  17.31  Reasonable  accommodations. 

(a)  A  recipient  shall  make  reasonable 
accommodations  to  the  known  physical 
or  mental  limitations  of  an  otherwise 
qualified  handicapped  applicant  or 
employee  unless  the  recipient  can 
demonstrate  that  the  accommodations 
would  impose  an  undue  hardship  on  the 
operation  of  its  program. 

(b)  Reasonable  accommodations  may 
include:  (1)  making  facilities  used  by 
employees  readily  accessible  to  and 
usable  by  handicapped  persons,  and  (2) 
job  restructuring,  part-time  or  modified 
work  schedules,  acquisition  or 
modification  of  equipment  or  devices, 
the  provision  of  readers  or  interpreters, 
and  other  similar  actions.  This  list  is 
neither  all-inclusive  not  meant  to 
suggest  that  employers  must  follow  all 
the  actions  listed. 

(c)  In  determining  pursuant  to 
paragraph  (a)  of  this  section  whether  an 
accommodation  would  impose  an  undue 
hardship  on  the  operation  of  a 
recipient's  program,  factors  to  be 
considered  include: 

(1)  The  overall  size  of  the  recipient's 
program  with  respect  to  number  of 
employees,  number  and  type  of 
facilities,  and  size  of  budget: 

(2)  The  type  of  the  recipient's 
operations,  including  the  composition 
and  structure  of  the  recipient's 
workforce;  and 

(3)  The  nature  and  cost  of  the 
accommodation  needed. 

(d)  A  recipient  may  not  deny  any 
employment  opportunity  to  a  qualified 
handicapped  employee  or  applicant  if 
the  basis  for  denial  is  the  need  to  make 
reasonable  accommodation  to  the 
physical  or  mental  limitations  of  the 
employee  or  applicant 

§  17.32  Employment  criteria. 

(a)  A  recipient  may  not  make  use  of 
any  employment  test  or  other  selection 
criterion  that  screens  out  or  tends  to 


screen  out  handicapped  persons  or  any 
class  of  handicapped  persons  unless:  the 

(1)  test  score  or  other  selection  criterion, 
as  used  by  the  recipient  is  shown  to  be 
job-related  for  the  position  in  question, 
and  (2)  alternative  job-related  tests  or 
criteria  that  do  not  screen  out  or  tend  to 
screen  out  as  many  handicapped 
persons  are  unavailable. 

(b)  A  recipient  shall  select  and 
administer  tests  concerning  employment 
so  as  best  to  ensure  that,  when 
administered  to  an  applicant  or 
employee  who  has  a  handicap  that 
impairs  sensory,  manual,  or  speaking 
skills,  the  test  results  accurately  reflect 
the  applicant's  or  employee's  job  skills, 
aptitude,  or  whatever  other  factor  the 
test  purports  to  measure,  rather  than 
reflecting  the  applicant’s  or  employee’s 
impaired  sensory,  manual,  or  speaking 
skills  (except  where  those  skills  are  the 
factors  that  the  test  purports  to 
measure). 

§  17.33  Pre-employment  Inquiries. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  a  recipient 
may  not  conduct  a  pre-employment 
medical  examination  or  may  not  make 
pre-employment  inquiry  of  an  applicant 
as  to  whether  the  applicant  is  a 
handicapped  person  or  as  to  the  nature 
or  severity  of  a  handicap,  A  recipient 
may,  however,  make  pre-employment 
inquiry  into  an  applicant's  ability  to 
perform  job-related  functions. 

(b)  When  a  recipient  is  taking 
remedial  action  to  correct  the  effects  of 
past  discrimination  pursuant  to 

§  17.25(a),  when  a  recipient  is  taking 
voluntary  action  to  overcome  the  effects 
of  conditions  that  resulted  in  limited 
participation  in  its  federally  assisted 
program  or  activity  pursuant  to 
§  17.25(b),  or  when  a  recipient  is  taking 
affirmative  action  pursuant  to  section 
503  of  the  Act,  the  recipient  may  invite 
applicants  for  employment  to  indicate 
whether  and  to  what  extent  they  are 
handicapped,  provided  that: 

(1)  The  recipient  states  clearly  on  any 
written  questionnaire  used  for  this 
purpose  or  makes  clear  orally  if  no 
written  questionnaire  is  used  that  the 
information  requested  is  intended  for 
use  solely  in  connection  with  its 
remedial  action  obligations  or  its 
voluntary  or  affirmative  action  efforts; 
and 

(2)  The  recipient  states  clearly  that  the 
information  is  being  requested  on  a 
voluntary  basis,  that  it  will  be  kept 
confidential  as  provided  in  paragraph 

(d)  of  this  section,  that  refusal  to  provide 
it  will  not  subject  the  applicant  or 
employee  to  any  adverse  treatment,  and 


that  it  will  be  used  only  in  accordance 
with  this  subpart. 

(c)  Nothing  in  this  section  shall  - 
prohibit  a  recipient  from  conditioning  an 
offer  of  employment  on  the  results  of  a 
medical  examination  conducted  prior  to 
the  employee’s  entrance  on  duty, 
provided  that:  (1)  All  entering 
employees  are  subjected  to  such  an 
examination  regardless  of  handicap,  and 
(2)  the  results  of  such  an  examination 
are  used  only  in  accordance  with  the 
requirements  of  this  subpart. 

(d)  Information  obtained  in 
accordance  with  this  section  as  to  the 
medical  condition  or  history  of  the 
applicant  shall  be  collected  and 
maintained  on  separate  forms  that  shall 
be  accorded  conHdentiality  as  medical 
records,  except  that: 

(1)  Supervisors  and  managers  may  be 
informed  regarding  restrictions  on  the 
work  or  duties  o!  handicapped  persons 
and  regarding  necessary 
accommodations; 

(2)  First  aid  and  safety  personnel  may 
be  informed,  where  appropriate,  if  the 
condition  might  require  emergency 
treatment;  and 

(3)  Government  officials  investigating 
compliance  with  the  Act  shall  be 
provided  relevant  information  upon 
request. 

§§17.34-17.35  (Reserved] 

§  17.36  Program  accessibility. 

No  qualified  handicapped  person 
shall,  because  a  recipient's  facilities  are 
inaccessible  to  or  unusable  by 
handicapped  persons,  be  denied  the 
benefits  of,  be  excluded  ht)m 
participation  in,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  to  which  this 
subpart  applies. 

§17.37  Existing  facllitias. 

(a)  Program  accessibility.  A  recipient 
shall  operate  each  program  or  activity  to 
which  this  subpart  applies  so  that  the 
program  or  activity,  when  viewed  in  its 
entirety,  is  readily  accessible  to 
handicapped  persons.  This  paragraph 
does  not  require  a  recipient  to  make 
each  of  its  existing  facilities  or  every 
part  of  a  facility  accessible  to  and 
usable  by  handicapped  persons. 

(b)  Methods.  A  recipient  may  comply 
with  the  requirements  of  paragraph  (a) 
of  this  section  through  such  means  as 
redesigning  of  equipment,  reassignment 
of  classes  or  other  services  to  accessible' 
buildings,  assignment  of  aides  to 
beneHciaries,  delivery  of  services  at 
alternate  accessible  sites,  alteration  of 
existing  facilities  and  construction  of 
new  facilities  in  conformance  with  the  ' 
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reqiurements  of  S  17.38,  or  any  other 
methods  that  result  in  making  its 
program  or  activity  accessible  to 
handicapped  persons.  A  recipient  is  not 
required  to  make  structural  changes  in 
existing  facilities  where  other  methods 
are  effective  in  achieving  compliance 
with  paragraph  (a)  of  this  section.  In 
choosing  among  available  methods  for 
meeting  the  requirement  of  paragraph 

(a)  of  this  section,  a  recipient  shall  give 
priority  to  those  methods  that  offer 
programs  and  activities  to  handicapped 
persons  in  the  most  integrated  setting 
appropriate. 

(c)  Small  recipients,  if  a  recipient  with 
fewer  than  fifteen  employees  that 
provides  services  finds,  after 
consultation  with  a  handicapped  person 
seeking  its  services,  that  there  is  no 
method  of  complying  with  paragraph  (a) 
of  this  section  other  than  making  a 
signihcunt  alteration  in  its  existing 
facilities,  the  recipient  may,  as  an 
alternative,  refer  the  handicapped 
person  to  other  providers  of  those 
services  whose  facilities  are  accessible. 

(d)  Time  period.  A  recipient  shall 
comply  with  the  requirement  of 
paragraph  (a)  of  this  section  within  sixty 
days  of  the  effective  date  of  this  subpart 
except  that  where  structural  changes  in 
facilities  are  necessary,  such  changes 
shall  be  made  within  three  years  of  the 
effective  date  of  this  subpart,  but  in  any 
event  as  expeditiously  as  possible. 

{e)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  are 
necessary  to  meet  the  requirement  of 
paragraph  (a)  of  this  section  a  recipient 
shall  develop,  within  six  months  of  the 
effective  date  of  this  subpart,  a 
transition  plan  setting  forth  the  steps 
necessary  to  complete  such  changes. 

The  plan  shall  be  developed  with  the 
assistance  of  interested  persons, 
including  handicapped  persons  or 
organizations  representing  handicapped 
persons.  A  copy  of  the  transition  plan 
shall  be  made  available  for  public 
inspection.  The  plan  shall,  at  a 
minimum: 

(1)  Identify  physical  obstacles  in  the 
recipient’s  facilities  that  limit  the 
accessibility  of  its  program  or  activity  to 
handicapped  persons; 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  full  program 
accessibility  and,  if  the  time  period  of 
the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period;  and 

(4)  Indicate  the  person  responsible  for 
implementation  of  the  plan. 


(f)  Notice.  The  recipient  shall  adopt 
and  implement  procedm^  to  ensure 
that  interested  persons,  including 
persems  with  impaired  visitm  or  hearing, 
can  obtain  information  as  to  the 
existence  and  location  of  services, 
activities,  and  facilities  that  are 
accessible  to  and  usable  by 
bandioepped  persons. 

S  17.38  New  oonsiruction. 

(a)  Design  and  construction.  Each 
facility  or  part  of  a  facility  constructed 
by,  on  behalf  of,  or  for  the  use  of  a 
recipient  shall  be  designated  and 
constructed  in  such  manner  that  the 
facility  or  part  of  the  facility  is  readily 
accessible  to  and  usable  by 
handicapped  persons,  if  the  construction 
was  commenced  after  the  effective  date 
of  this  subpart.  . 

(b)  Alteration.  Each  facility  or  part  of 
a  facility  which  is  altered  by,  on  behalf 
of,  or  for  the  use  of  a  recipient  after  the 
effective  date  of  this  subpart,  in  a 
manner  that  affects  or  could  affect  the 
usability  of  the  facility  or  part  of  the 
facility,  shall,  to  the  maximum  extent 
feasible,  be  altered  in  such  manner  that 
the  altered  portion  of  the  faciUty  is 
readily  accessible  to  and  usable  by 
handicapped  persons. 

(c)  American  National  Standards 
Institute  accessibility  standards.  Design, 
construction,  or  alteration  of  facilities  in 
conformance  with  the  ’’American 
National  Standard  Specifications  for 
Making  Buildings  and  Facilities 
Accessible  to,  and  Usable  by,  the 
Physically  Handicapped,”  published  by 
the  American  National  Standards 
Institute,  Inc.  (ANSI  A117.1-1961 
(R1971)},  which  is  incorporated  by 
reference  in  this  subpart,  shall  constitute 
compliance  with  paragraphs  (a)  and  (b) 
of  this  section.  Departures  from 
particular  requirements  of  those 
standards,  by  the  use  of  other  methods, 
shall  be  permitted  when  it  is  clearly 
evident  the  equivalent  access  to  the 
facility  or  part  of  the  facility  is  thereby 
provided. 

§S  17.39-17.41  (Reserved] 

§  17.42  Preschool,  etementary,  and 
secondary  education. 

'This  subpart  applies  to  preschool, 
elementary,  secondary,  and  adult 
education  programs  and  activities  that 
receive  or  benefit  from  federal  financial 
assistance,  and  to  recipients  that 
operate,  or  that  receive  or  benefit  ffom 
the  federal  financial  assistance  for  the 
operation  of  such  programs  or  activities. 


f  17.43  Location  and  wotMIcatlon. 

A  recipient  that  opwatee  a  public 
elementary  or  secondary  edooatioa 
program  shall  annually: 

(a)  Undertake  to  identify  and  kniate 
every  qualified  handioapped  person 
residing  in  the  recipient’s  jurisdiction 
who  is  not  receiving  a  public  education; 
and 

(b)  Take  appropriate  steps  to  notify 
handicapped  persems  and  their  parents 
or  guardians  of  the  recipient’s  duty 
under  this  subpart. 

§  17.44  Free  appropriate  public  education. 

(a)  General.  A  recipient  that  operates 
a  public  elementary  or  secondary 
education  program  shall  provide  a  free 
appropriate  public  education  to  each 
qualiHed  handicapped  person  who  is  in 
the  recipient’s  jurisdiction,  regardless  of 
the  nature  of  the  person’s  handicap. 

(b)  Appropriate  education.  (1)  For  the 
purpose  of  this  subpart,  the  provision  of 
an  appropriate  education  is  the 
provision  of  regular  or  special  education 
and  related  aids  and  services  that  (i)  are 
designed  to  meet  individual  educational 
needs  of  handicapped  persons  as 
adequately  as  the  needs  of  non¬ 
handicapped  persons  are  met  and  (ii) 
are  based  upon  adherence  to  procedures 
that  satisfy  the  requirements  of  |§  17.45, 
17.46,  and  17.47. 

(2)  Implementation  of  an 
individualized  education  program 
developed  in  accordance  with  the 
Education  of  the  Handicapped  Act  is 
one  means  of  meeting  the  standard 
established  in  paragraph  (b)(l)(i|  of  this 
section. 

(3)  A  recipient  may  place  a 
handicapped  person  in  or  refer  such 
person  to  a  program  other  than  the  one 
that  it  operates  as  its  means  of  carrying 
out  the  requirements  of  this  subpart.  If 
so.  the  recipient  remains  responsible  for 
ensuring  that  the  requirements  of  this 
subpart  are  met  with  respect  to  any 
handicapped  person  so  placed  or 
referred. 

(c)  Free  education.  (1)  General.  For 
the  purpose  of  this  section,  the  provision 
of  a  free  education  is  the  provision  of 
educational  and  related  services  without 
cost  to  the  handicapped  person  or  to  his 
or  her  parents  or  guardian,  except  for 
those  fees  that  are  imposed  on 
nonhandicapped  persons  or  their 
parents  or  guardian.  It  may  consist 
either  of  the  provision  of  free  services 
or,  if  a  recipient  places  a  handicapped 
person  in  or  refers  such  person  to  a 
program  not  operated  by  the  recipient  as 
its  means  of  carrying  out  the 
requirements  of  this  subpart,  of  payment 
for  the  costs  of  the  program.  Funds 
available  from  any  public  or  private 
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agency  may  be  used  to  meet  the 
requirements  of  this  subpart  Nothing  in 
this  section  shall  be  construed  to  relieve 
an  insurer  or  similar  third  party  born  an 
otherwise  valid  obligation  to  provide  or 
pay  for  services  provided  to  a 
handicapped  person. 

(2)  Transportation.  If  a  recipient 
places  a  handicapped  person  in  or  refers 
such  person  to  a  program  not  operated 
by  the  recipient  as  its  means  of  carrying 
out  the  requirements  of  this  subpart,  the 
recipient  shall  ensure  that  adequate 
transportation  to  and  bom  the  program 
is  provided  at  no  greater  cost  than 
would  be  incnured  by  the  person  or  his 
or  her  parents  or  guardian  if  the  person 
were  placed  in  the  program  operated  by 
the  recipient. 

(3)  Residential  placement.  If 
placement  in  a  public  or  private 
residential  program  is  necessary  to 
provide  a  bee  appropriate  public 
education  to  a  handicapped  person 
because  of  his  or  her  handicap,  the 
program,  including  nonmedical  care  and 
room  and  board,  shall  be  provided  at  no 
cost  to  the  person  or  his  or  her  parents 
or  guardian. 

(4)  Placement  of  handicapped  persons 
by  parents.  If  a  recipient  has  made 
available,  in  conformance  with  the 
requirements  of  this  section  and  §  17.45. 
a  free  appropriate  public  education  to  a 
handicapped  person,  and  the  person's 
parents  or  guardian  choose  to  place  the 
person  in  a  private  school,  the  recipient 
is  not  required  to  pay  for  the  person's 
education  in  the  private  school. 
Disagreements  between  a  parent  or 
guardian  and  a  recipient  regarding 
whether  the  recipient  has  made  such  a 
program  available,  or  otherwise 
regarding  the  question  of  financial 
responsibility,  are  subject  to  the  due 
process  procedures  of  S  17.47. 

(d)  Compliance.  A  recipient  may  not 
exclude  any  qualified  handicapped 
person  from  a  public  elementary  or 
secondary  education  after  the  effective 
date  of  this  subpart  A  recipient  that  is 
not.  on  the  effective  date  of  this 
regulation,  in  full  compliance  with  the 
other  requirements  of  the  preceding 
paragraphs  of  this  section  shall  meet 
such  requirements  at  the  earliest 
practicable  time  and  in  no  event  later 
than  1  year  after  the  effective  date  of 
this  subpart 

§  17.45  Educational  setting. 

(a)  Academic  setting.  A  recipient  to 
which  this  subpart  applies  shall  educate, 
or  shall  provide  for  the  education  of. 
each  qualified  handicapped  person  in  its 
jurisdiction  with  persons  who  are  not 
handicapped  to  the  maximum  extent 
appropriate  to  the  needs  of  the 


handicapped  person.  A  recipient  shall 
place  a  handicapped  person  in  the 
regular  educational  environment 
operated  by  the  recipient  unless  it  is 
demonstrated  by  the  recipient  that  the 
education  of  the  person  in  the  regular 
environment  with  the  use  of 
supplementary  aids  and  services  cannot 
be  achieved  satisfactorily.  Whenever  a 
recipient  places  a  person  in  a  setting 
other  than  the  regular  educational 
environment  pursuant  to  this  paragraph, 
it  shall  take  into  account  the  proximity 
of  the  alternate  setting  to  the  person's 
home. 

(b)  Nonacademic  settings.  In 
providing  or  arranging  for  the  provision 
of  nonacademic  and  exbacurricular 
services  and  activities,  including  meals, 
recess  periods,  and  the  services  and 
activities  set  forth  in  S  17.48(a)(2].  a 
recipient  shall  ensure  that  handicapped 
persons  participate  with 
nonhandicapped  persons  in  such 
activities  and  services  to  the  maximum 
extent  appropriate  to  the  needs  of  the 
handicapped  person  in  question. 

(c)  Comparable  facilities.  If  a 
recipient,  in  compliance  with  paragraph 

(a)  of  this  section,  operates  a  facility 
that  is  identifiable  as  being  for 
handicapped  persons,  the  recipient  shall 
ensure  that  the  facility  and  the  services 
and  activities  provide  therein  are 
comparable  to  the  other  facilities, 
services,  and  activities  of  the  recipient 

§  17.46  Evaluation  and  placement 

(a)  Preplacement  evaluation.  A 
recipient  that  operates  a  public 
elementary  or  secondary  education 
program  shall  conduct  an  evaluation  in 
accordance  with  the  reqiiirements  of 
paragraph  (b)  of  this  section  of  any 
person  who,  because  of  handicap,  needs 
or  is  believed  to  need  special  education 
or  related  services  before  taking  any 
action  with  respect  to  the  initial 
placement  of  the  person  in  a  regular  or 
special  education  program  and  any 
subsequent  significant  change  in 
placement. 

(b)  Evaluation  procedures.  A  recipient 
to  which  this  subpart  applies  shall 
establish  standards  and  procedures  for 
the  evaluation  and  placement  of  persons 
who,  because  of  handicap,  need  or  are 
believed  to  need  special  education  or 
related  services  which  ensure  that: 

(1)  Tests  and  other  evaluation 
materials  have  been  validated  for  the 
specific  purpose  for  which  they  are  used 
and  are  administered  by  trained 
personnel  in  conformance  with  the 
instructions  provided  by  their  producer; 

(2)  Tests  and  other  evaluation 
materials  include  those  tailored  to 
assess  specific  areas  of  educational 


need  and  not  merely  those  which  are 
designed  to  provide  a  single  general 
intelligence  quotient  and 

(3)  Tests  are  selected  and 
administered  so  as  best  to  ensure  that, 
when  a  test  is  administered  to  a  student 
with  impaired  sensory,  manual,  or 
speaking  skills,  the  test  results 
accurately  reflect  the  student's  aptitude 
or  achievement  level  or  whatever  other 
factor  the  test  purports  to  measure, 
rather  than  reflecting  the  student's 
impaired  sensory,  manual,  or  speaking 
skills  (except  where  those  skills  are  the 
factors  that  the  test  purports  to 
measure). 

(c)  Placement  procedures.  In 
interpreting  evaluation  data  and  in 
making  placement  decisions,  a  recipient 
shall  (1)  draw  upon  information  from  a 
variety  of  sources,  including  aptitude 
and  achievement  tests,  teacher 
recommendations,  physical  condition, 
social  or  cultural  background,  and 
adaptive  behavior.  (2)  establish 
procedures  to  ensure  that  information 
obtained  fi^m  all  such  sources  is 
documented  and  carefully  considered. 
(3)  ensure  that  the  placement  decision  is 
made  by  a  group  of  persons,  including 
persons  knowledgeable  about  the  child, 
the  meaning  of  the  evaluation  data,  and 
the  placement  options,  and  (4)  ensure 
that  the  placement  decision  is  made  in 
conformity  with  §  17.45. 

(d)  Reevaluation.  A  recipient  to  which 
this  section  applies  shall  establish 
procedures,  in  accordance  with 
paragraph  (b)  of  this  section,  for 
perif^c  reevaluation  of  students  who 
have  been  provided  special  education 
and  related  services.  A  reevaluation 
procedure  consistent  with  the  Education 
for  the  Handicapped  Act  is  one  means 
of  meeting  this  requirement. 

$  17.47  Procedural  safeguards. 

A  recipient  that  operates  a  public 
elementary  or  secondary  education 
program  shall  establish  and  implement, 
with  respect  to  actions  regarding  the 
identification,  evaluation,  or  educational 
placement  of  persons  who,  because  of 
handicap,  need  or  are  believed  to  need 
special  instruction  or  related  services,  a 
system  of  procedural  safeguards  that 
includes  notice,  an  opportunity  for  the 
parents  or  guardian  of  the  person  to 
examine  relevant  records,  an  impartial 
hearing  with  opportunity  for 
participation  by  the  person’s  parents  or 
guardian  and  representation  by  counsel, 
and  a  review  procedure.  Compliance 
with  the  procedural  safeguards  of 
section  615  of  the  Education  of  the 
Handicapped  Act  is  one  means  of 
meeting  this  requirement. 
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fi  17.48  Nonacademic  servicea. 

(a)  General.  (1)  A  recipient  to  which 
this  subpart  applies  shall  provide 
nonacademic  and  extracurricular 
services  and  activities  in  such  manner 
as  is  necessary  to  afford  handicapped 
students  an  equal  opportunity  for 
participation  in  such  services  and 
activities. 

(2)  Nonacademic  and  extracurricular 
services  and  activities  may  include 
counseling  services,  physical 
recreational  athletics,  transportation, 
health  services,  recreational  activities, 
special  interest  groups  or  clubs 
sponsored  by  the  recipient,  referrals  to 
agencies  which  provide  assistance  to 
handicapped  persons,  and  employment 
of  students,  including  both  employment 
by  the  recipient  and  assistance  in 
making  available  outside  employment. 

(b)  Counseling  services.  A  recipient  to 
which  this  subpart  applies  that  provides 
personal,  academic,  or  vocational 
counseling,  guidance,  or  placement 
services  to  its  students  shall  provide 
these  services  without  discrimination  on 
the  basis  of  handicap.  The  recipient 
shall  ensure  that  qualified  handicapped 
students  are  not  counseled  toward  more 
restrictive  career  objectives  than  are 
nonhandicapped  students  with  similar 
interests  and  abilities. 

Jc)  Physical  education  and  athletics. 
(1)  In  providing  physical  education 
courses  and  athletics  and  similar 
programs  and  activities  to  any  of  its 
sludeots,  a  recipient  to  which  this 
subpart  applies  may  not  discriminate  on 
the  basis  of  handicap.  A  recipient  that 
offers  physinel  education  courses  or  that 
operates  or  sponsors  interscholastic, 
niub.  or  intramnral  athletics  shall 
provide  to  qualified  handicapped 
students  an  equal  opportunity  for 
participation  in  these  activities. 

(2)  A  recipient  may  offer  to 
handicapped  students  physical 
education  and  athletic  activities  that  are 
separate  or  different  from  those  offered 
to  nonhandicapped  students  only  if 
separation  or  differentiation  is 
consistent  with  the  requirements  of 
§  17.45.  and  only  if  no  qualified 
handicapped  student  is  denied  the 
opportunity  to  compete  for  means  or  to 
participate  in  courses  that  are  not 
separate  or  different. 

S  17.49  Preschool  and  adult  education 
programs. 

A  recipient  to  which  this  subpart 
applies  that  operates  a  preschool 
education  or  day  care  program  or 
activity  or  an  adult  education  program 
or  activity  may  not,  on  the  basis  of 
handicap,  exclude  qualibed 
handicapped  persons  from  the  program 


or  activity,  and  shall  take  into  account 
the  needs  of  such  persons  in  determining 
the  aid,  benefits,  or  services  to  be 
provided  under  the  program  or  activity. 

§  17.50  Private  education  programs. 

(a)  A  recipient  that  operates  a  private 
elementary  or  secondary  education 
program  may  not,  on  the  basis  of 
handicap,  exclude  a  qualified 
handicapped  person  from  such  program 
if  the  person  can  be  provided  an 
appropriate  education,  as  defined  in 

§  17.44(b)(1),  within  the  recipient's 
program. 

(b)  A  recipient  to  which  this  section 
applies  may  not  charge  more  for  the 
provision  of  an  appropriate  education  to 
handicapped  persons  than  to 
nonhandicapped  persons  except  to  the 
extent  that  any  additional  charge  is 
justified  by  a  substantial  increase  in 
cost  to  the  recipient. 

(c)  A  recipient  to  which  this  section 
applies  that  operates  special  education 
programs  shall  operate  such  programs  in 
accordance  with  the  provisions  of 

S  17.46  and  §  17.47.  Each  recipient  to 
which  this  section  applies  is  subject  to 
the  provisions  of  §§  17.45. 17.46.  and 
17.49. 

§  17.51  (Reserved] 

$  17.82  AppNeation. 

This  subpart  applies  to  postsecondary 
education  programs  and  activities, 
including  postsecondary  vocational 
education  programs  and  activities,  that 
receive  or  benefit  from  Federal  financial 
assistance  and  to  recipients  that 
operate,  or  that  receive  or  benefit  from 
Federal  financial  assistance  for  the 
operation  of  such  programs  or  activities. 

S  17.53  Admissions  and  recruitment. 

(a)  General.  Qualified  handicapped 
persons  may  not,  on  the  basis  of 
handicap,  be  denied  admission  or  be 
subjected  to  discrimination  in  admission 
or  recruitment  by  a  recipient  to  which 
this  subpart  applies. 

(b)  Admissions.  In  administering  its 
admission  policies,  a  recipient  to  which 
this  subpart  applies; 

(1)  May  not  apply  limitations  upon  the 
number  or  proportion  of  handicapped 
persons  who  may  be  admitted 

(2)  May  not  make  use  of  any  test  or 
criterion  for  admission  that  has  a 
disproportionate  adverse  efrect  on 
handicapped  persons  or  any  class  of 
handicapped  persons  unless  (i)  the  test 
or  criterion,  as  used  by  the  recipient,  has 
been  validated  as  a  predictor  of  success 
in  the  education  program  or  activity  in 
question  and  (ii)  alternate  tests  or 
criteria  that  have  a  less  disproportionate 


adverse  effect  are  not  shown  by  the 
Director  to  be  available; 

(3)  Shall  assure  itself  that  (i) 
admissions  tests  are  selected  and 
administered  so  as  best  to  ensure  that, 
when  a  test  is  administered  to  an 
applicant  who  has  a  handicap  that 
impairs  sensory,  manual,  or  speaking 
skills,  the  test  results  accurately  reflect 
the  applicant’s  aptitude  or  achievement 
level  or  whatever  other  factor  the  test 
purports  to  measure,  rather  than 
reflecting  the  applicant’s  impaired 
sensory,  manual,  or  speaking  skills 
(except  where  those  skills  are  the 
factors  that  the  test  purports  to 
measure);  (ii)  admissions  tests  that  are 
designed  for  persons  with  impaired 
sensory,  manual,  or  speaking  skills  are 
offered  as  often  and  in  as  timely  a 
manner  as  are  other  admissions  tests: 
and  (iii)  admissions  tests  are 
administered  in  facilities  that,  on  the 
whole,  are  accessible  to  handicapped 
persons;  and 

(4)  Except  as  provided  in  paragraph 

(c)  of  this  section,  may  not  make 
preadmission  inquiry  as  to  whether  an 
applicant  for  admission  is  a 
handicapped  person  but,  after 
admission,  may  make  inquiries  on  a 
confidential  basis  as  to  handicaps  that 
may  require  accommodation. 

(c)  Preadmission  inquiry  exception. 
When  a  recipient  is  taking  remedial 
action  to  correct  the  effect  of  past 
discrimination  pursuant  to  §  17.25(a)  or 
when  a  recipient  is  taking  voluntary 
action  to  overcome  the  eff^ects  of 
conditions  that  resulted  in  limited 
participation  in  its  federally  assisted 
program  or  activity  pursuant  to 

§  17.26(b),  the  recipient  may  invite 
applicants  for  admission  to  indicate 
whether  and  to  what  extent  they  are 
handicapped,  provided,  that: 

(1)  The  recipient  states  clearly  on  any 
written  questionnaire  used  for  this 
purpose,  or  makes  clear  orally  if  no 
written  questionnaire  is  used,  that  the 
information  requested  is  intended  for 
use  solely  in  connection  with  its 
remedial  action  obligations  or  its 
voluntary  action  eifort.s;  and 

(2)  The  recipient  states  clearly  that  the 
information  is  being  requested  on  a 
voluntary  basis,  that  it  will  be  kept 
confidential,  that  refusal  to  provide  it 
will  not  subject  the  applicant  to  any 
adverse  treatment,  and  that  it  will  be 
used  only  in  accordance  with  this 
subpart. 

(d)  Validity  studies.  For  the  purpose 
of  paragraph  (b)(2)  of  this  section,  a 
recipient  may  base  prediction  equations 
on  first  year  grades,  but  shall  conduct 
periodic  validity  studies  against  the 
criterion  of  overall  success  in  the 
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education  program  or  activity  in 
question  in  order  to  monitor  the  general 
validity  of  the  test  scores. 

§  17.54  Treatment  of  students. 

(a)  No  qualified  handicapped  student 
shall,  on  the  basis  of  handicap,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  otherwise  be 
subjected  to  discrimination  under  any 
academic,  research,  occupational 
training,  housing,  health,  insurance, 
counseling,  Hnancial  aid.  physical 
education,  athletics,  recreation, 
transportation,  other  extracurricular,  or 
other  postsecondary  education  program 
or  activity  to  which  this  subpart  applies. 

(b)  A  recipient  to  which  this  subpart 
applies  that  considers  participation  by 
students  in  education  programs  or 
activities  not  operated  wholly  by  the 
recipient  as  part  of.  or  equivalent  to,  an 
education  program  or  activity  operated 
by  the  recipient  shall  assure  itself  that 
the  other  education  program  or  activity, 
as  a  whole,  provides  an  equal 
opportunity  for  the  participation  of 
qualified  handicapped  persons. 

(c)  A  recipient  to  which  this  subpart 
applies  may  not.  on  the  basis  of 
handicap,  exclude  any  qualified 
handicapped  student  from  any  course, 
course  of  study,  or  other  part  of  its 
education  program  or  activity. 

(d)  A  recipient  to  which  this  subpart  ' 
applies  shall  operate  its  programs  and 
activities  in  the  most  integrated  setting 
appropriate. 

§  17.SS  Academic  adjustments. 

(a)  Academic  requirements.  A 
recipient  to  which  this  subpart  applies 
shall  make  such  modifications  to  its 
academic  requirements  as  are  necessary 
to  ensure  that  such  requirements  do  not 
discriminate  or  have  the  effect  of 
discriminating,  on  the  basis  of  handicap, 
against  a  qualiHed  handicapped 
applicant  or  student.  Academic 
requirements  that  the  recipient  can 
demonstrate  are  essential  to  the 
program  of  instruction  being  pursued  by 
such  student,  or  to  any  directly  related 
licensing  requirement,  will  not  be 
regarded  as  discriminatory  within  the 
meaning  of  this  section.  Modifications 
may  include  changes  in  the  length  of 
time  permitted  for  the  completion  of 
degree  requirements,  substitution  of 
specific  courses  required  for  the 
completion  of  degree  requirements,  and 
adaptation  of  the  manner  in  which 
specific  courses  are  conducted. 

(b)  Other  rules.  A  recipient  to  which 
this  subpart  applies  may  not  impose 
upon  handicapped  students  other  rules, 
such  as  the  prohibition  of  tape  recorders  * 
in  classrooms  or  of  guide  dogs  in 


campus  buildings,  that  have  the  effect  of 
limiting  the  participation  of  handicapped 
students  in  the  recipient’s  education 
program  or  activity. 

(c)  Course  examinations.  In  its  course 
examinations  or  other  procedures  for 
evaluating  students*  academic 
achievement  in  its  program,  a  recipient 
to  which  this  subpart-applies  shall 
provide  such  methods  for  evaluating  the 
achievement  of  students  who  have  a 
handicap  that  impairs  sensory,  manual, 
or  speaking  skills  as  will  best  ensure 
that  the  results  of  the  evaluation 
represent  the  student’s  achievement  in 
the  course,  rather  than  reflecting  the 
student’s  impaired  sensory,  manual,  or 
speaking  skills  (except  where  such  skills 
are  the  factors  that  the  test  purports  to 
measure). 

(d)  Auxiliary'  aids.  (1)  A  recipient  to 
which  this  subpart  applies  shall  take 
such  steps  as  are  necessaiy'  to  ensure 
that  no  handicapped  student  is  denied 
the  benefits  of.  excluded  from 
participation  in.  or  otherwise  subjected 
to  discrimination  under  the  education 
program  or  actriity  operated  by  the 
recipient  because  of  ^e  absence  of 
educational  auxiliary  aids  for  students 
with  impaired  sensory,  manual,  or 
speaking  skills. 

(2)  Auxiliary  aids  may  include  taped 
texts,  interpreters  or  other  elective 
methods  of  making  orally  delivered 
materials  available  to  students  with 
hearing  impairments,  readers  in  libraries 
for  students  with  visual  impairments, 
classroom  equipment  adapted  for  use  by 
students  with  manual  impairments,  and 
other  similar  services  and  actions. 
Recipients  need  not  provide  attendants, 
individually  prescribed  devices,  readers 
for  personal  use  of  study,  or  other 
devices  or  services  of  a  personal  nature. 

§  17.56  Housing. 

(a)  Housing  provided  by  the  recipient. 
A  recipient  that  provides  housing  to  its 
nonhandicapped  students  shall  provide 
comparable,  convenient,  and  accessible 
housing  to  handicapped  students  at  the 
same  cost  as  to  others.  At  the  end  of  the 
transition  period  provided  for  in  Subpart 
D.  such  housing  shall  be  available  in 
sufficient  quantity  and  variety  so  that 
the  scope  of  handicapped  students’ 
choice  of  living  accommodations  is.  as  a 
whole,  comparable  to  that  of 
nonhandicapped  students. 

(b)  Other  housing.  A  recipient  that 
assists  any  agency,  organization,  or 
person  in  making  housing  available  to 
any  of  its  students  shall  take  such  action 
as  may  be  necessary  to  assure  itself  that 
such  housing  is,  as  a  whole,  made 
available  in  a  manner  that  does  not 


result  in  discrimination  on  the  basis  of 
handicap. 

§  17.57  Rnancial  and  employment 
assistance  to  students. 

(a)  Provisions  of  financial  assistance. 
(1)  In  providing  financial  assistance  to 
qualified  handicapped  persons,  a 
recipient  to  which  this  subpart  applies 
may  not  (i),  on  the  basis  of  handicap, 
provide  less  assistance  than  is  provided 
to  nonhandicapped  persons,  limit 
eligibility  for  assistance,  or  otherwise 
discriminate  or  (ii)  assist  any  entity  or 
person  that  provides  assistance  to  any 
of  the  recipient’s  students  in  a  manner 
that  discriminates  against  qualified 
handicapped  persons  on  the  basis  of 
handicap. 

(2)  A  recipient  may  administer  or 
assist  in  the  administration  of 
scholarships,  fellowships,  or  other  forms 
of  financi^  assistance  established  under 
wills,  trusts,  bequests,  or  similar  legal 
instruments  that  require  awards  to  be 
made  on  the  basis  of  factors  that 
discriminate  or  have  the  effect  of 
discriminating  on  the  basis  of  handicap 
only  if  the  overall  effect  of  the  award  of 
scholarships,  fellowships,  and  other 
forms  of  financial  assistance  is  not 
discriminatory  on  the  basis  of  handicap. 

(b)  Assistance  in  making  available 
outside  employment.  A  recipient  that 
assists  any  agency,  organization,  or 
person  in  providing  employment 
opportunities  to  any  of  its  students  shall 
assure  itself  that  such  employment 
opportunities,  as  a  whole,  are  made 
available  in  a  manner  that  would  not 
violate  this  subpart  if  they  were 
provided  by  the  recipient. 

(c)  Employment  of  students  by 
recipients.  A  recipient  that  employs  any 
of  its  students  may  not  do  so  in  a 
manner  that  violates  this  subpart. 

§  17.58  Nonacademic  services. 

(a)  Physical  education  and  athletics. 
(1)  In  providing  physical  education 
courses  and  athletics  and  similar 
programs  and  activities  to  any  of  its 
students,  a  recipient  to  which  this 
subpart  applies  may  not  discriminate  on 
the  basis  of  handicap.  A  recipient  that 
offers  physical  education  courses  or  that 
operates  or  sponsors  intercollegiate, 
club,  or  intramural  athletics  shall 
provide  to  qualified  handicapped 
students  an  equal  opportunity  for 
participation  in  these  activities. 

(2)  A  recipient  may  offer  to 
handicapped  students  physical 
education  and  athletic  activities  that  are 
separate  or  difierent  only  if  separation 
or  differentiation  is  consistent  with  the 
requirements  of  §  17.54(d)  and  only  if  no 
qualified  handicapped  student  is  denied 
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the  opportunity  to  compete  for  teams  or 
to  participate  in  courses  that  are  not 
separate  or  different. 

(b)  Counseling  and  placement 
services.  A  recipient  to  which  this 

■  subpart  applies  that  provides  personal, 
academic,  or  vocational  counseling, 
guidance,  or  placement  services  to  its 
students  shall  provide  these  services 
without  discrimination  on  the  basis  of 
handicap.  The  recipient  shall  ensure  that 
qualifed  handicapped  students  are  not 
counseled  toward  more  restrictive 
career  objectives  than  are 
nonhandicapped  students  with  similar 
interests  and  abilities.  This  requirement 
does  not  preclude  a  recipient  from 
providing  factual  information  about 
licensing  and  certibcation  requirements 
that  may  present  obstacles  to 
handicapped  persons  in  their  pursuit  of 
particular  careers. 

(c)  Social  organizations.  A  recipient 
that  provides  significant  assistance  to 
fraternities,  sororities,  or  similar 
organizations  shall  assure  itself  that  the 
membership  practices  of  such 
organizations  do  not  permit 
discrimination  otherwise  prohibited  by 
this  subpart. 

S  17.59— 17.60  (Reserved] 

§  17.61  Health,  welfare,  and  social 
services. 

This  subpart  applies  to  health, 
welfare,  and  other  social  service 
programs  and  activities  that  receive  or 
benefit  from  federal  Hnancial  assistance 
and  to  recipients  that  operate,  or  that 
receive  or  benefit  from  federal  financial 
assistance  for  the  operation  of  such 
programs  or  activities. 

(a)  General.  In  providing  health, 
welfare,  or  other  social  services  or 
benefits,  a  recipient  may  not,  on  the 
basis  of  handicap: 

(1)  Deny  a  qualified  handicapped 
person  these  benefits  or  services; 

(2)  Afford  a  qualified  handicapped 
person  an  opportunity  to  receive 
benefits  or  services  that  is  not  equal  to 
that  offered  nonhandicapped  persons; 

(3)  Provide  a  qualified  handicapped 
person  with  benefits  or  services  that  are 
not  as  effective  (as  defined  in  §  17.23(b)] 
as  the  benefits  or  services  provided  to 
others; 

(4)  Provide  benefits  or  services  in  a 
manner  that  limits  or  has  the  effect  of 
limiting  the  participation  of  qualified 
handicapped  persons;  or 

(5)  Provide  different  or  separate 
benefits  or  services  to  handicapped 
persons  except  where  necessary  to 
provide  qualified  handicapped  persons 
with  benefits  and  services  that  are  as 
effective  as  those  provided  to  others. 


(b)  Notice.  A  recipient  that  provides 
notice  concerning  benefits  or  services, 
or  written  material  concerning  waivers 
of  rights  or  consent  to  treatment,  shall 
take  such  steps  as  are  necessary  to 
ensure  that  qualified  handicapped 
persons,  including  those  with  impaired 
sensory  or  speaking  skills,  are  not 
denied  effective  notice  because  of  their 
handicap. 

(c)  Emergency  treatment  for  the 
bearing  impaired.  A  recipient  hospital 
that  provides  health  services  or  benefits 
shall  establish  a  procedure  for  effective 
communication  with  persons  with 
impaired  hearing  for  the  purpose  of 
providing  emergency  health  care. 

(d)  Auxiliary  aids.  (1)  A  recipient  that 
employs  fifteen  or  more  persons  shall 
provide  appropriate  auxiliary  aids  to 
persons  with  impaired  sensory,  manual, 
or  speaking  skills,  where  necessary  to 
afford  such  persons  an  equal 
opportunity  to  benefit  from  the  service 
in  question. 

(2)  The  Director  may  require 
recipients  with  fewer  than  fifteen 
employees  to  provide  au.xiliary  aids 
where  the  provision  of  aids  would  not 
significantly  impair  the  ability  of  the 
recipient  to  provide  its  benefits  or 
services. 

(3)  For  the  purpose  of  this  paragraph, 
auxiliary  aids  may  include  brailled  and 
taped  material,  interpreters,  visual  aids, 
and  other  aids  for  persons  with  impaired 
hearing  or  vision. 

1 17.62  Drug  and  alcohol  addicts. 

A  recipient  that  operates  a  general 
hospital  or  outpatient  facility  may  not 
discriminate  in  admission  or  treatment 
against  a  drug  or  alcohol  abuser  or 
addict  who  is  suffering  from  a  medical 
condition,  because  of  the  person's  drug 
or  alcohol  abuse  or  addiction. 

S  17.63  Education  of  institutionalized 
persons. 

A  recipient  that  operates  or 
supervises  a  program  or  activity  fur 
persons  who  are  institutionalized 
because  of  handicap  shall  ensure  that 
each  qualified  handicapped  person,  as 
defined  in  §  17.22(k)(2),  in  its  program  or 
activity  is  provided  an  appropriate 
education,  as  defined  in  §  17.44(b). 
Nothing  in  this  section  shall  be 
interpreted  as  altering  in  any  way  the 
obligations  of  recipients  under  §  17.36. 

§  17.64  Programs  Involving  Historic 
PropeiHas. 

This  subpart  applies  to  programs 
involving  historic  properties  that  receive 
or  benefit  from  federal  financial 
assistance  and  to  recipients  that  operate 
or  that  receive  or  benefit  from  federal 


financial  assistance  provided  for  the 
operation  of  such  programs. 

(a)  Accessibility  in  existing  historic 
properties.  In  the  case  of  existing 
historic  properties,  accessibility  of 
programs  or  activities  shall  mean 
accessibility  of  historic  programs  or 
activities  when  viewed  in  their  entirety 
as  provided  at  §  17.37.  In  providing 
accessibility  in  historic  properties,  the 
fullest  accessibility  will  be  provided  to 
the  handicapped  as  is  possible 
consistent  with  the  principles  of 
programs  involving  historic  properties, 
to  preserve  historical  features  of  these 
facilities.  When  it  is  not  reasonable  to 
make  building  alterations  or  structural 
changes  to  historic  properties,  other 
methods  of  providing  accessibility  may 
include,  but  are  not  limited  to:  . 

(1)  construction  of  new  facilities  in 
conformance  with  the  requirements  of 
§  17.38. 

(2)  Reassigning  programs  to  accessible 
locations. 

(3)  Delivering  programs  or  activities  at 
alternative  accessible  sites  operated  by 
or  available  for  such  use  by  the 
recipient. 

(4)  Assignment  of  aides  to 
beneficiaries. 

(5)  Other  methods  that  result  in 
making  the  program  or  activity 
accessible  to  handicapped  persons. 

(b)  To  the  maximum  extent  possible, 
alterations  and  structural  changes 
necessary  to  achieve  accessibility  shall 
be  undertaken  so  as  not  to  alter  or 
destroy  architecturally  significant 
elements  or  features  of  the  properties. 
Accessibility  must,  to  the  extept 
possible,  be  achieved  in  accordance 
with  the  intent  of  the  "Secretary  of  the 
Interior’s  Standards  for  Rehabilitation” 
(36  CFR  67.7). 

§  17.65  (Reserved] 

§  17.66  Recreational  Programs. 

This  subpart  applies  to  recreational 
programs  that  receive  or  benefit  from 
federal  financial  assistance  and  to 
recipients  that  operate,  or  that  receive 
or  benefit  from  federal  financial 
assistance  for  the  operation  of  such 
programs  or  activities. 

(a)  Accessibility  in  existing 
recreational  facilities.  In  the  case  of 
existing  recreational  facilities, 
accessibility  of  programs  or  activities 
shall  mean  accessibility  of  programs  or 
activities  when  viewed  in  their  entirety 
as  provided  at  §  17.37.  When  it  is  not 
reasonable  to  alter  natural  features,  the 
following  other  methods  of  achieving 
accessibility  may  include,  but  are  not 
limited  to: 
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(1)  Construction  of  new  facilities  in 
conformance  with  the  requirements  of 
§  17.38. 

(2)  Reassigning  programs  to  accessible 
locations. 

(3)  Delivering  programs  or  activities  at 
alternative  accessible  sites  operated  by 
or  available  for  such  use  by  the 
recipient. 

(4)  Assignments  of  aides  to 
beneficiaries. 

(5)  Other  methods  that  result  in 
making  the  program  or  activity 
accessible  to  handicapped  persons. 

§  17.67  (Reserved] 

§  17.68  Enforcement  procedures. 

The  compliance  and  enforcement 
provisions  applicable  to  title  VI  of  the  • 
Civil  Rights  Act  of  1964  apply  to  this 
subpart.  These  procedures  are  found  in 
43  CFR  Part  17.  Subpart  A.  |§  17.5-17.11. 


§  17.69— §  17.75  (Reserved] 
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